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Symposium: Work and Family
Introduction
LORRAINE SCHMALL °

Work and family issues present themselves in many ways. I remember
one that was really important to me. It was 1961; I was in the fifth grade.
NASA was about to launch its second spaceship from Cape Canaveral.
Everybody in our school had been able to watch Friendship 7 take off. Since
this was a second and less significant intergalactic event, no arrangements
were made for any of the school children to watch it on a television with their
own eyes. The day of the launch, our social studies teacher, Sister Louis
Marie, prevailed upon the principal; she convinced her that the space race
was not too secular for us to participate in, however remotely. Of course, this
was the pre-technology age, and there was not a single television set in our
school. A desperate fan of the National Aeronautical and Space Administration, my fifth grade teacher turned to the class and asked, "Does anybody have
one of those new 'portable' TV's?" My hand shot up. My family had a
television which, though not exactly portable, was clearly not a console. It
was, instead, a heavy box that sat on the sewing table at home. I knew that
with the aid of the right patrol boys, I could finagle its delivery from my home
down the block into my fifth grade classroom. I wanted to watch the launch,
but more than that, I wanted to become popular. There was no surer way than
to provide my classmates with an opportunity to skip school-work for half a
day while we prayed and held our collective breath, waiting to see astronauts
leave the earth and enter the great unknown of the stratosphere.
Sister was thrilled that we had the technological possibilities, but she
took me aside and told me: "You must call your parents and ask them if it's
O.K. for you to bring the TV to school." Therein lay my work/family issue.
My father was unreachable. As a telephone lineman,. one never knew which
telephone pole he could be up on at any given moment. And my mother? The
words my father had spoken to all four of his children, over and over again,
rang in my ears: "Never call your mother at work." We knew if we did, we
risked getting my mother in trouble with her bosses. It could mean she would
be fired. On the other hand, the teacher was most adamant in telling me that
Professor of Law, Northern Illinois University College of Law. The authors in this
symposium issue participated in a panel for the Labor and Employment Law and Family Law
sections of the American Association of Law Schools in San Francisco, California, January
1998. Professor Schmall convened and moderated the panel.
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it would be stealing to take the television without my parents' permission. It
was indeed a conundrum, but I resolved it in favor of continued economic
viability for my family. I took the TV and lied to my teacher. I did not call
my mother at work. Ever.
We were fortunate. The invective against calling my mother at work,
intruding her family upon her job, was never sorely tested. During her twentysix years of employment at a factory, never did the kind of emergency arise
that would have required compromising her position and putting her family
first. My mother was gone nearly eleven hours a day, but my dad came home
at 3:30 every afternoon. I had older siblings who were responsible and
cooperative, a grandmother across the street and one who lived in the flat
below us, and a surfeit of neighbors and relatives who were always available
to protect us from, and report to my parents about, any dangerous, untoward,
or simply inappropriate activities during their absence. My life was safe and
comfortable. My mother's factory, according to her, was "family friendly."
The company newsletter always featured stories about the children of
employees, noting their successes in the "business" world and their accomplishments at school. Every year the company Christmas card was selected
from among drawings submitted by the young relatives of workers. The lucky
winners, my nephew among them, were awarded a cash prize. There were
company picnics to which we were invited and then, of course, there was the
mercury. My mother worked at a plant that made thermostats for Pullman
railroad cars. Her job was to mark and break glass tubes, into which mercury
would eventually be inserted. Sometimes a friendly boss would give her a few
beads of mercury in a plastic container to take home for us to play with. It
was miraculous, wonderful, and little did we realize, potentially lethal. I was
glad my mother worked.
My parents and workers everywhere might have a slightly less idyllic
view of work and family conflicts. As the erudite contributors to this law
journal attest, the problems of coordinating work with having a family are
historic, pandemic, and possibly exacerbating as the number of people who are
responsible for their children or their elders-and who also have full- time
jobs -continues to escalate. Work and family will likely be the Scylla and
Charybdis of our time. Everyone who works has some family, or some
surrogate family, for whom they are in some way responsible, whose needs
demand their time and attention, even while those workers attempt to be
model employees.
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Professor Kenneth Karst, in his essay The Coming Crisis of Work in
ConstitutionalPerspective, asks: "What is so liberating about work?"' My
mother both loved and hated working. She used to tell me all the time:
"Honey, work is better than staying at home. You get to eat lunch with adults,
you have an excuse to get your hair done at the beauty parlor on Saturday
mornings, and you don't have to feel guilty about not ironing your husband's
underwear."2 Some people work to avoid poverty, as my parents did. Others
work to improve their economic well-being or to guarantee that their children
will have access to more opportunities than they had. Many people work
because it helps them achieve a sense of accomplishment. It places them
within a group in their communities, it gives their lives purpose, it improves
their minds, or it presents opportunities that are better than the alternative.
And it makes people anxious. Even my own mother, who celebrated the
freedom of leaving home, worried ceaselessly about her absence from the
home, her lack of constant attention to her children, and whether the
doomsayers and the popular press, who she said constantly preached about the
dangers of "latch key children" and women too liberated for their own good,
were right.3
However this essay, and this volume, is not about necessarily why we
work; it is to help us focus on some of the problems that accompany working
and being part of a family. One commentator, Thomas Petzinger, notes that
"business is at war with family life .... ,4 That statement may not be true in
the abstract. Dr. William C. Frederick, an Emeritus Professor of Business
Administration at the University of Pittsburgh, demonstrated in a landmark
1995 study that "[a]ll living things... harbor an impulse to economize, to
accomplish more with less."' Dr. Frederick's work has led to the conclusion
.that the genes that make us human have programmed us for business, "the
main economizing vehicle on which organized human life depends."6

1. Kenneth L. Karst, The Coming Crisis of Work in Contitutional Perspective, 82
CORNELLL. REv. 523, 528 (1997).
2. For an explanation of how and why some women get more gratification and stress
relief by going to work instead of staying at home, see Arlie Russell Hochschild, THE TIME
BIND: WHEN WORK BECOMES HOME AND HOME BECOMES WORK (1997).

3. See Mary Leonard, '90s Mothers Insecure in Their Role: Work Raises Unforeseen
Conflicts, NEW ORLEANS TIMES PICAYUNE, May 11, 1997, at A27, available in 1997 WL
4220555 ("The dirty little secret behind the sentimental messages and shower of gifts this
Mother's Day is that women on the receiving end couldn't be more conflicted about what it
takes to be a good mother.").
4. Thomas Petzinger, Jr., A New Model for the Nature of Business: It's Alive!, WALL
ST. J., Feb. 26, 1999, at B1, available in 1999 WL-WSJ 5442379.
5. Id.
6. Id.
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According to Mr. Petzinger, work and family are the oldest forces of
civilization. "Trade, technology and the division of labor, the three foundations of business, all predate agriculture, government, religion, law, symbolic
communication and probably every other organizing social force except the
nurturing of progeny."7
If work and family are as old a combination as we are a race, the nature,
the quantity and the division of labor has in some senses changed radically.
Nowadays, there are not simply those who nurture and those who work. Most
people do both. If we are, as philosopher Teilhard de Chardin has told us, put
on earth to strive to continue to evolve until we become more godlike,8 then
we must try to accommodate work and family in a manner that is both humane
and efficient. As a Business Week editorial noted: "wages, schedules,
benefits, job security or insecurity-all affect the quality of family life."9 We
must problem solve to guarantee that quality is positive.
If the "[c]onflict between responsibilities of work and family is one of the
most serious challenges facing all industrialized nations in the 21st century,"'0
it may be because of the sheer volume of men and women gainfully employed.
According to the Bureau of Labor Statistics, 60.3% of all women twenty years
of age and older work," and 62% of all working women have school-aged
children. 2 As of 1997, there were 42,740,000 married men employed,
32,472,000 married women employed, and 7,854,000 working women who
maintained families.' 3 Dr. Manuelita Ureta, a labor economist whose work
is featured in this issue, culls and interprets a plethora of statistics about
working parents. Her data support what we already know: women's
participation in the workforce has grown enormously over the last thirty years.
Almost all men work. Women typically "do not display a behavior of
intermittent labor force participation."'' 4 Minority women are much more
likely to be employed and heads of households, but many women of all stripes

7. Id.
8.
tummw DE CHARDIN, ClRisTiANrrY AND EvoLuTIoN (Rene Hague trans., 1969).
9. Like It orNot, Work is a FamilyAffair, Editorial, Bus. WK., Sept. 16, 1996, at 122.
10. Patricia Smith, Autonomy, Aspiration and Accomplishment: Some Steps and
Barriersto Equalityfor Women, 9 J. CONTEMP. LEGAL ISSUES 257 (1998).
11.

BUREAU OF LAB. STAT., THE EMPLOYMENT SrrUATION NEWS RELEASE, at Table A-

13.

BUREAUOFLAB. STAT., THE EMPLOYMENT SrruATIoN NEWS RELEASE, at Table A-

1, Employment Status of the Civilian Population by Sex and Age (visited Sept. 9, 1997)
<http://stats.bls.gov/news.release/empsit.tOl.htm>.
12. Id.

3, Selected Employment Indicators (visited Sept. 9, 1997) <http://stat.bls.gov/news.
releaselempsit.t03.htm>.
14. See Manuelita Ureta, Women, Work and Family: Recent Economic Trends, infra
at 68.
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have no partners to support or assist them; 39% of minority women and 24%
of white women are living alone, maintaining their households, and raising
children. Almost half of those women work full-time, and only 30% of them
do not work at all. Although, according to Professor Ureta, the "presence of
a husband" does not mean women do not work, she argues that a male spouse
"clearly allows women to opt for less time spent in the market and more time
spent at home."' 5 One might contest whether a woman "opts" to work outside
the home. 6 Clearly, however, the presence of other means of sustenance
might allow some parents greater freedom. As far as I can tell, there is no
available data concerning the number of workers who have other family
obligations, including parents, extended family members, significant others,
or their children. If these work and family obligations were likewise
considered, the number of employees who must work and nurture might be
staggering.
Since, more than likely, most people work for pay, what they earn will
also figure significantly in any consideration of work and family matters.
Families cost money. Whether they earn enough is a part of the work and
family problem. When the minimum wage was raised on Labor Day 1997 to
$5.15 an hour, the President of the United States said: "This increase in the
minimum wage affirms our commitment to 'stand like a rock' for our working
families and their right to jobs that provide fair compensation."'" Despite the
lofty language and, perhaps, the good intentions, even after the 1997 increase
a full-time minimum wage employee working 40 hours per week with two
dependents was $1,800 below the poverty level of $12,517. Moreover, the
government stated that 8.7 million hourly workers would still earn less than
$5.15 an hour. Most of those employees are adult women."
In 1995, according to the U.S. Department of Labor, 7.5 million people
were classified as "working poor." About 4 million families lived below the
poverty level, despite having at least one family member in the labor market
more than half the year. Families maintained by women had a poverty rate

15.
16.

Id.
See, e.g.,

AMARTYA SEN, INEQUALrrY REEXAMiNED 52(1992). See also, Angie K.
Young, Assessing the Family andMedicalLeave Act in Terms of GenderEquality, Work/Family
Balance, andthe Needs of Children, 5 MicH. J. GENDER & L. 113, 161 (1998) ("Although some

might argue that women would choose to become primary parents anyway, having a genuine
choice - complete with viable alternatives - makes all the difference between 'real' and 'forced'
choices, fair and unfair choices.").
17. Brian Tumulty, 6.8 Million Get Minimum Wage Raise, USA TODAY, Sept. 2, 1997,
at I1B.
18. Id.
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four times greater than that of married couple families, and families main-

tained by men had twice the poverty rate of married couple families. 9
Families suffer irreconcilable injury because of invidious discrimination
(or other factors) in the workplace. There are serious wage disparities on the
basis of gender and color. On average, women earn only 75% of what men
earn. Some would argue that that is due to "the demeaning practice of wage
discrimination in our workplaces;"' while others maintain that women neither
have the experience, the ability, nor the inclination to work as hard as men
do.2 However, the wage difference is significant. It is hard to argue that
women choose to earn less. Statistics support the proposition that, even when
women are willing to work as hard as men, their paychecks are lower. The
same is tragically accurate for people of color.2 Wage disparities on the basis
of ethnicity are even more significant than those due to gender. According to
Professor Ureta, white men earn 18% more than nonwhite men, and white
women earn 9% more than nonwhite women. White men earn 33% more than
women of color for part-time work. Among those employed full-time, the
weekly earnings of white men are 61% higher than those of women of color.'
The AFL-CIO has done a recent study and concluded that the average working
woman's family would earn $4,205 more every year if women were paid as
much as men with comparable job qualifications. According to that group's
calculations, "working women's families lose $200 billion of income to the
wage gap each year."' By one estimate, if married women were paid the
same as comparable men, their family incomes would rise by nearly six
percent. According to the AFL-CIO, "Both men and women pay a steep price
for unequal pay when they do 'women's work'. The 25.6 million women who

19. Bureau of Lab. Stat., Current Population Survey, A Profile of the Working Poor
1995 (visited Sept. 9, 1997) <http://stats.bls.gov/cpswp96.htm>.
20. Diana Furchtgott-Roth & Christine Stolba, ComparableWorth Makes a Comeback,
WALL ST. J., Feb. 4, 1999, at A22, available in 1999 WL-WSJ 5439505 (quoting President
William J. Clinton).
21. Id. ("[Tlhe average woman's salary is 75% of the average man's because the
average woman has less work experience and is more likely to choose a job that gives her the
flexibility to combine work and family, and to take time out of the workforce to bear and raise
children. That isn't discrimination, it's greater choice for women.").
22. See generally, e.g., PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE AND RIGHTS
(199 1); MATr S. MEIER & FELICIANO RIBERA, MEXICAN AMERICANS/AMERICAN MExICANs:

FROM CONQUISTADORS TO CHICANOS (1993); Evelyn Nakano Glenn, Cleaning Up/Kept Down:
A HistoricalPerspective on Racial Inequality in 'Women's Work', 43 STAN. L. REV. 1333
(1991); Judy Claude, Poverty Patternsfor Black Men and Women, BLACK SCHOLAR, Sept. Oct. 1986, at 20.
23. See Ureta, supra note 14, at 79.
24. Tamar Lewin, Union Links Women's Pay to Poverty Among Families,N.Y. TIMES,
Feb. 7, 1999, at A23.
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work in these jobs lose an average of $3,446 each per year; the 4 million men
who work in predominantly female occupations lose an average of $6,259
each per year-for an immense $114 billion loss for men and women in
predominantly female jobs. 25
In the context of at-will employment, wages are often determined by the
unemployment rate, or the comparable cost of moving and doing the work
elsewhere. However, organized labor has had a significant impact on wage
rates.2 The AFL-CIO claims, rightly, that "union representation is a proven
and powerful tool for raising workers' wages, particularly those most subject
to labor market discrimination: women and minorities .... The typical
female union member earns 38 percent more per week ....Unionized women
of color earn almost 39 percent more .... Minority men who belong to
unions bring home 44 percent more., ' 2' However, union membership is
declining in private industry,28 and that may be due in part to unions' failure
to appeal to, or persistent apathy toward, women and minorities. 29
Trade unions could be an important source of strength for work and
family. Early labor unions, like the Knights of Labor in the late 1870s, and
the National Labor Union formed in 1866, chose as collective goals "profamily" ends: the eight-hour day, free public education, equal pay (and union
membership) for blacks and women. But their social goals, and their unions,
were abandoned. Judges and sheriffs eventually convinced labor unions to
focus on "pure wage consciousness" and fostered a labor movement reduced

25. AFL-CIO, Equal Pay for Working Families: National and State Data (1999) (visited
Mar. 17, 1999) <http://www.aflcio.org/women/exec99.htm>.
26. Notre Dame economics Professor Teresa Ghilarducci reports that the average union
wage is 70% more than the average non-union wage. Over 80% of union workers have health
insurance compared with only 41.4% of non-union employees. Teresa Ghilarducci, Gap

Between Union and Non-Union is Considerable, So.BEND.TRiB., Sept. 24, 1998, at A15.

Ninety percent of all health insurance is employment based, which accounts, according to some
researchers, for employees' choice about where and how much to work. See Thomas C.
Buchmueller & Robert G. Valletta, The Effect of Health Insurance on Married Female Labor

Supply, J. HUM. RESOURCES 42 (Jan. 1, 1998) (wives who have no alternative source of health
insurance and prefer to work part-time may work numerous hours in order to provide coverage
for their families).
27. Id.
28. AFL-CIO Official Says He Has No Interest in Politics, KNIGHT-RIDDER TRIB. Bus.
NEws, Mar. 7, 1999, available in 1999 WL 13723344 ("Nationwide, unions had 16.2 million

members in 1998, up 100,000 from the previous year. But the proportion of union members in
the work force declined from 14.1 percent to 13.9 percent during the same period.").
29.

Theodore J. St. Antoine, Federal Regulation of the Workplace in the Next Half

Century, 61 CHI.-KENT. L. REv. 631 (1985). But see Eve Tahmincioglu, Labor's Next Recruits,
ST. PETERSBURG TIMES, Mar. 15, 1999, at 10, available in 1999 WL 3309905 ("Wanting to
recruit more women and minorities, unions are targeting the low paying nursing home
industry.").
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to "an opportunistic basis."30 Early labor cases like Vegelahn v. Guntner"

took unions out of community and social work, by making all but the
narrowest collective goals illegal. Union strikes for anything but improvement
in the terms and conditions of an employer's own employees were enjoinable
as either civil or criminal conspiracies. As a consequence, unions now tend
to work for a bigger piece of the economic pie, and eschew collective action
for anything remotely political.3 2
Moreover, unions were, by the beginning of the 20th century, largely

white male preserves. Even when minorities or women were represented by
unions, it was often to their detriment.33 Labor unions have suffered, at worst,
from outright discrimination against any group other than white men, or, at

best, from "their limitations in reconciling the needs of their minority
members with their majority responsibilities .... ." Some argue that the civil
rights laws of the 1960s were passed "[a]t least partially because unions did
not act to protect racial minorities, women, and other oppressed groups from

30. S. PERLMAN, A HISTORY OF TRADE UNIONISM IN THE UNITED STATES 78 (1937).
31. 44 N.E. 1077 (Mass. 1896).
32. But see, San Francisco Hotel Union, Employees Announce Family-Friendly
Partnership, PR NEwswRE, Aug. 14, 1997. A union negotiated a child/elder care plan that
offers "concrete support for working people caring for their families .... " Such negotiated
fringe benefits are still rare.
33. See, e.g., Steele v. Louisville & Nashville R.R. Co., 323 U.S. 192 (1944) (union
negotiated contracts that discriminated against its own black members); NLRB v. Glass Bottle
Blowers Ass'n, 520 F.2d 693 (6th Cir. 1975) (union maintained separate sexually segregated
locals); Ford Motor Co. v. Huffman, 345 U.S. 330 (1953) (no breach of union's duty to fairly
represent all members when it negotiated a contract that gave super-seniority to veterans of
WWII, even though most women who worked during the war were replaced); American
Tobacco Co. v. Patterson, 456 U.S. 63 (1982) (company and union negotiated racially discriminatory contract). See also, William Gould, The Negro Revolution and the Law of Collective
Bargaining,34 FORDHAM L. REV. 207 (1965); United Steelworkers v. Weber, 443 U.S. 193,
198 n.1 (1979) (for history of discrimination, against women); Herr v. Airborne Freight Corp.,
130 F.3d 359, 361 (8th Cir. 1997) ("Her theory is that Airborne hired and inadequately trained
her only to be an entry in its employment records, in other words, to inflate Airborne's roster
of women drivers. In support of this theory, Herr avers that, when she complained to a union
shop steward in 1994, he told her that she was an 'illusion,' that Airborne never intended to give
her any work."); Eldredge v. Carpenters 46,94 F.3d 1366 (9th Cir. 1996); Carter v. United Food
and Commercial Workers, 963 F.2d 1078 (8th Cir. 1992) (apprentice program used selection
method that had impermissible disparate impact on female applicants); Maria M. Dominguez,
Sex Discrimination& Sexual Harassmentin AgriculturalLabor,6 AM. U. J. GENDER & L. 231
(1997).
34. LaChance v. Northeast Publishing, Inc., 965 F.Supp. 177, 180 (D. Mass. 1997); see
also W.R. Grace & Co. v. Int'l Union of the United Rubber, Cork, Linoleum and Plastic
Workers, 461 U.S. 757 (1983); Emporium Capwell v. Western Addition Community Org., 420
U.S. 50 (1975).
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discrimination ... ."3 Justice Burger wrote: "The long history of union discrimination against minorities and women, now happily receding, led Congress to forbid discrimination by unions as well as employers" because
"[u]nions sometimes had been the adversary of workers."36 Current scholars

who advocate a union model that merges the interests of its diverse constituen-

cies concede that diversity "had previously been ignored or suppressed in
order to achieve unity in the name of the working class."37 The good news is

that unions are often recorded as advocates for women in their discrimination
claims.38
The at-least once-held dominant position of the interests of white men in
union representation may just be a reflection of the rest of the world.

Professor Joan Williams, in her provocative discussion of women, men and
work, asserts that the ideal worker, the person who most satisfies the
expectations of an employer, is the male-simply because, statistically, he is
the one most likely to have the least responsibilities at home and the most time

to give for his company. One might qualify that the ideal worker must be not
only male but Caucasian, since nonwhite males earn less in nearly every job.

A sample of women polled nationwide by the AFL-CIO revealed that ninetyfour percent of them claimed that equal pay for equal work was their top
concern.39 Not surprisingly, I can find no surveys among people of color
35. Thomas Earl Geu & Martha S. Davis, Work A Legal Analysis inthe Context of the
Changing TransnationalPoliticalEconomy, 63 U. CIN. L. REV. 1679, 1696 (1995).
36. Barrentine v. Arkansas Best Freight System, 450 U.S. 728 (1981) (Burger, J.,
dissenting).
37. Molly S. McUsic & Michael Selmi, Postmodern Unions: Identity Politics in the
Workplace, 82 IOWA L. REV. 1339 (1997). But see Elizabeth M. Iglesias, Structures of
Subordination: Women of Colorat the Intersectionof Title VII and the NLRA. NOT! 28 HARV.
C.R.-C.L. L. REV.395 (1993).
38. Williams v. Widnell, U.S. App. LEXIS 1208 (6th Cir. 1999); see also NLRB v.
Ozanne Construction Co., 112 F.3d 219 (6th Cir. 1997) (where union was charged but found
innocent of bad faith bargaining by distributing flyers accusing the company of "a lack of
compassion for workers, discrimination against women and minorities," and other sins); UAW
v. Johnson Controls, Inc., 499 U.S. 187 (1991) (union sued company alleging its fetal protection
policy, which prohibited all fertile women from working in certain jobs, was illegal sex
discrimination). But see Harriet Johnson Brackey, MIAMI HERALD, Feb. 19, 1999, at A27.
("During its winter meeting in Miami Beach, leaders of the nation's largest labor union
emphasized work and family issues, dubbing their plea for the year 'good jobs, strong
communities"'). See also Wendy L. Wilbanks, Union Power, Soul Power: Intersections of
Race, Gender and Law, 26 GOLDEN GATE U. L .REv. 437 (1996) (labor unions have been and
can continue to be a "viable vehicle for social reform").
39. Tamar Lewin, Equal Pay Top Concern, Working Women Say, N.Y. Times, reported
in FRESNO BEE, Sept. 5, 1997, at A4, availablein 1997 WL 3918525 ("The women who talked
about equal pay bundled together several different concerns: that they aren't getting paid as
much as men who do the same work, that they're not getting paid enough for the skills and
responsibilities they have on the job, that they're being discriminated against in promotions, and
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asking them to prioritize their work aspirations. Since levels of employment
reflect a racial difference, some would answer: "to get a decent job."' For
example, although women of all races and classes confront systematic
disadvantage as workers, "many women of color feel that they and their
families have other, more important priorities .... the shrinking number of
blue collar jobs for Black men is a fundamental cause of increasing impoverishment of Black women and children." There is a belief "that providing jobs
at decent wages for Black men is the key to improving the lot of poor Black
women and children. And for many Black, Hispanic, and Asian-American
mothers, threats to their childrens' [sic] safety and well-being are more
pressing concerns than gender inequality in today's workplace. For example,
some Chinese immigrant women in New York so fear for the safety of their
children that they give up needed wages in order to accompany their children
to and from school. Mexican-American women in East Los Angeles, who
might not have organized as workers, nonetheless mobilized as mothers to
oppose the building of a hazardous waste disposal plant in their community."'
Salary levels and quality of work and family integration might come next.
Arguably, the desire to earn a decent wage and still be able to care for one's
family is universal. According to one recent survey of more than 10,000
workers from thirteen industrialized nations, good pay and the balance
between work and family were primary concerns. 42
The quest for balance is so important because most workers cannot, or
do not, choose to stay home and care for their families. Choice and employment in some ways are incompatible. My father always said that some people
live to work; he worked to live. My mother chose to stay home until three of
her four children were raised, and then 'self-selected' a career as a line-worker
in a hot, noisy factory. 3 Courts accept, as a defense to what looks like race
they're just not considered for the better jobs.") (quoting Karen Nussbaum, Director, AFL-CIO

Working Womens Department).
40. For example, Professor Debra Ware Post has spoken about Black families' interest

in guaranteeing payment of the minimum wage to incarcerated men who work in prison for
outside contractors. (AALS Annual Meeting, Jan. 8, 1998, San Francisco, Cal.).
41. Glenn, CleaningUp, supra note 22, at 1335 (citations omitted) (arguing that White
women benefit from wage discrimination against Black men and women).
42. Bill Leonard, Workers' Attitudes Similar Worldwide, 43 H.R. MAGAZINE, Dec. 1,
1998, at 28, availablein 1998 WL 15034362 ("[M]ore than 33 percent of the respondents said
they would leave their current job for a 10 percent salary increase."). The survey is reported by
Gemini Consulting, The InternationalWorkforce Management Study: Examining Workers'
Attitudes Toward Work and the Workplace, availableat < http://www.gemcon.com>.

43.

Professor Williams discusses EEOC v. Sears, Roebuck & Co., 628 F.Supp. 1264

(N.D. Ill. 1986) affid. 839 F.2d 302 (7th Cir. 1988) (Sears convinced the court it had not

discriminated; women had chosen to work at lower-paying, female-dominated positions). My
mother chose a factory (harder, farther away, more dangerous) over work at a department store
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or sex discrimination, the argument that workers choose to be where they are.
Recently, the Eleventh Circuit affirmed a finding that a public affirmative
action plan was unconstitutional, concluding: "In a pluralistic and diverse
society, it is unreasonable to assume that equality of opportunity will
inevitably lead different groups with similar human and financial capital
characteristics to make similar career choices." 'Similarly situated' women,
men, blacks, whites, Native Americans, Italian-Americans, and every other
group that might be listed all bring their own values and traditions to the
socio-economic table, and may reasonably be expected to make voluntary
choices that give effect to those values and traditions. As the Supreme Court
recognized in City of Richmond v. Croson,45 the disproportionate attraction of
a minority group to non-construction industries does not mean that discrimina..
tion in the construction industry is the reason. '
life. His own father
working
his
about
autonomy
little
had
My father
died at 40, leaving a widow with seven children, ranging in age from teens to
toddlers. At that point, my father, ostensibly the most responsible of the
family, chose to leave high school and begin full-time employment with
Illinois Bell Telephone Company, from which he retired forty-six years later.
He worked hard for nearly five decades and the only top he rose to was the top
of a telephone pole. However, he probably had more choices than minority
or female workers. All of his co-workers at the phone company were white
men. The construction companies who worked aroundhim had Mexicans and
Blacks working as laborers; they were his friends, but were not employed by
the same company, with the same generous benefits and guaranteed lifetime
jobs. The women at Illinois Bell all worked in the office. When I tried to get
a job there, expressing my interest in pursuing the same line as my dad-more
money and less hassle-I was told (was it really 1970?) that women were
hired only as customer service representatives.
Professor Martin Malin would probably agree that men have few choices
about whether to work outside or only in the home. He writes about men and
their use of family medical leave. He highlights the negative .implications to
an employer of a man choosing to work less than the optimal amount of time.

or an office because the pay was better. She still earned less than the men at her plant-and
every time a union "came in," the company moved further from the inner city where we lived.
44. See also Sheet Metal Workers' Int'l Ass'n v. EEOC, 478 U.S. 421, 494 (1986)
(O'Connor, J., concurring in part and dissenting in part) ("[I]t is completely unrealistic to
assume that individuals of each race will gravitate with mathematical exactitude to each
employer or union absent unlawful discrimination.").
45. 488 U.S. 469 (1989) (invalidating the city's minority set-aside program).
46. Engineering Contractors' Ass'n of South Florida v. Metropolitan Dade County, 122
F.3d 895, 923 (1 th Cir. 1997).
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He argues that men, because of employer hostility, their own or their cohorts'
gender stereotyping, or the sheer loss of family wealth, consciously choose not
to take time off to be with their children. Professor Joan Williams notes the
conclusions of others that men "belong in the market" because of their natural
competitiveness, whereas women's "selflessness" puts them appropriately at
hearth and cradle.
There are many scholars who argue that workers' choices are at least
patently influenced by "cultural stereotypes and community norms that
reinforce . ..
'traditional' family and economic roles of men and
women .... ",' For example, Professor Deborah L. Rhode has argued that
"women who make families a priority... hear that they are not sufficiently
'committed' to their careers. 'Choice' on such terms is not the answer; it's
part of the problem."4 Such matter of choice appears to be pandemic.
Feminists-both men and women-hail countries like Sweden as Valhallas,
where working families are supported with subsidies, daycare, and guarantees
of equal pay. This "pro-family" government policy, however, may not be
necessarily pro-woman. It has been found that benefits can limit careers as
well. For example, all Swedish women, whether they deliver mail or are law
partners, are entitled to take a year off work with nearly full pay after giving
birth. Certain protections, including the right to work less than full-time
without losing benefits, continues essentially until the child is grown. Women
are guaranteed affordable childcare. However, in light of the availability of
such benefits women are reporting that they are faced with "the nonconfrontational pressure to conform." Kerstein Ljumgstrom, a private sector
Swedish employee reports: "If you don't take the year of maternity leave,
people think you're not trustworthy... I took three months after my son was
born and people were shocked. It was as if I was neglecting him."49 Some
people debunk the rhetoric of choice with pragmatics. Swedish women are,
reportedly, more segregated in the market than men.'
Many economists, like Professors Manuelita Ureta and Maria Hylton,
criticize the notion that employment and mobility decisions are a result of
constraints rather than choice. Professor Hylton says: "Labelling employment
decisions influenced by personal choices about transportation, children and so
forth 'involuntary' is dangerous because the 'involuntary' label creates a class

47. Gillian Lester, Careers and Contingency, 51 STAN. L. REV. 73,113 (1998).
48. DEBORAH L. RHODE, SPEAKING OF SEx: THE DENIAL OF GENDER EQUALrrY 153
(1997).
49. Shailagh Murray, Job Split: How Sweden's Push for Gender Equality Ended in
Segregation,WALL ST. J. EUR., Jan. 19, 1999, at 1, availablein 1999 WL-WSJE 5505339.
50. Id.
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of 'victims' whose 'subordinated' status is a function of purely voluntary
decisions."'" They reject the extreme notion that women, especially, have no
choice. There is also a sort of middle ground, espoused by Professor Gillian
Lester, which she calls "New Keynesian." "[W]orkers' facial preferences and
talents in determining individual labor market outcomes" are valid; any
involuntariness in their choices is due to the failure of otherwise inefficient
markets."2 She challenges the presumption of neoclassical economists that
markets enjoy Pareto efficiency. There are limits on workers' abilities to
foresee the effect of their decisions, which economists call "bounded
rationality."53 Empirical resolution of this issue is elusive-perhaps because
we are all too busy to consider the course of our work lives.
Free time is at a premium. A woman's work is never done-neither at
home, nor in the market place. Nor, it appears, is a man's.' Professor
Williams cites to the research of Juliet Schor, who reported in her study, The
Overworked American,5" that the average number of hours we work has
increased fairly significantly in recent years--to our dismay. A vice-president
and general manager at a high-tech corporation noted that "excessive
workload" was high among a list of problems identified by its employees in
a company poll. 6 A study of two-career couples illustrates the dissatisfaction
engendered by too much work. "People are working longer hours, and it's not
because they want to."5" It seems time to rest is gone for the nonce. As one
female executive reports, rising at 3:30 a.m. "is largely a function of having

51. Maria O'Brien Hylton, The Case Against Regulating the Market for Contingent
Employment, 52 WASH. & LEE L. REV. 849, 855 (1995). But see, Ame L. Kalleberg, Part-Time
Work and Workers in the United States: Correlates and Policy Issues, 52 WASH. AND LEE L.
REV. 771, 776 (1995) ("The distinction between voluntary and involuntary part-time workers
is, however, often murky and quite problematic. For example, some women who are classified
as working part-time voluntarily might well prefer full-time work if adequate and affordable
child care were available.").
52. Lester, supra note 47, at 130.
53. Id. at 73. See also, PAUL C. WEILER, GOVERNING THE WORKPLACE: THE FUTURE
OF LABOR AND EMPLOYMENT LAW (1990); John J. Donohue III, Employment Discrimination
Law in Perspective: Three Concepts of Equality, 92 MICH. L. REV. 2583 (1994) (stating lack
of information makes labor markets less efficient than capital markets, and, consequently

"employers often use cheap proxies such as race and sex to approximate true worker value").

54. Daniel Q. Haney, Researchers Find Couples Working More than Ever, and Liking
It Less, L.A. TIMES, Jan. 24, 1999, at C6, available in 1999 WL 2123443. ("Both sexes feel
stressed by the competing demands of job and home.").
55. JULET B. SCHOR, THE OVERWORKED AMERICAN (1991).
56. Sue Shellenbarger, More Managers Find a Happy Staff Leads to Happy Customers,
Dec. 23, 1998, at BI, available in 1998 WL-WSJ 18996765.
WALL ST. J.,
57. Haney, supra note 54, at C6 (statement of Professor Main Clarkberg, a Cornell
University sociologist).
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children and a job."SS Technology may try to make us more efficient as
employees and family members. New automobiles will have multimedia
systems that give drivers access to the Internet; Microsoft is "ready to
produce" dashboard-mounted computers that take voice commands and hook
harried commuters into their e-mail.59 Not only can we bring work home, but
we can free up some hours to work there, too. 1995 Department of Labor
Data count 32,060,000 married-couple families in which two or more people
are working, and 16,553,000 households headed by an unmarried worker.'
This data "translates to opportunities for vendors and retailers who market
their products as a way to simplify food preparation while still offering a
healthy, home-cooked meal."'6 ' However, it likely will not reduce the stress
on the family-or the enervation of its breadwinner. We must strive for
"[a]ny sort of work arrangement that makes it possible for people to afford to
put bread on the table and to spend time with their family members ..... 6
Though neither has much, men might have more time for market work (or
leisure) because women spend more time at the market. Regardless of their
employment status outside the home, most at-home obligations are tended to
by women.6' Professor Frances Olsen has long argued that family obligations
and socialization have influenced women's market decisions." This might be
because, as Professor Malin argues, men do not have the option of performing
child care and housework for reasons that have to do with socialization and
employer expectations. It may be simply that gendered notions, harkening
back to our earliest times, are difficult to contravene. Women's biological
predetermination as child-bearers has led philosophers and jurists (and some
mothers and fathers) to decide that their natural proclivity is to nurture, and

58. Sue Shellenbarger, Rising Before Dawn, Are You Getting Ahead or Just Getting
Tired?, WALL ST. J., Feb. 17, 1999, at BI, availablein 1998 WL 5440904.
59. Caroline Zambrowicz, Will DashboardComputers Turn Drive Time Into Work
Time?, HR MAGAZINE, Dec. 1, 1998, at 184, available in 1998 WL 15034393.
60. Dawn Hill, Needfor Speed: Marketing Meal Solutions to Busy Consumers, HOME
FURNISHINGS NEWSPAPER HFD-WKLY, Jun. 23, 1997, at 43, available in 1997 WL 9570318.
61. Id. See generallyChristina Nippert-Eng, Home and Work, Negotiating Boundaries
Through Every Day Life (1998) ("everyone makes decisions about whether and how they bring
work into home and home into work").
62. Rex W. Huppke, Work & CareersHuman Resources Part-TimeProfessionalsFind
Balance Without Sacrificing Career,Study Says, L.A. TIMES, Feb. 7, 1999, at C5, available in

1999 WL 2127484.
63. Women do substantially more home labor than men. See Katharine B. Silbaugh,
MarriageContractsand the Family Economy, 93 Nw. U. L. REV. 65 (1998). Professor Ureta
agrees with this proposition.

64. Frances E. Olsen, The Family and the Market: A Study of Ideology and'Legal
Reform, 96 HARv. L. REV. 1497 (1983).
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their weaker constitutions demand that they be protected from onerous
employment.
Women's biology and their innate virtue have been said to account for
everything from their lack of criminality,65 to their greater skill (and
obligations) at parenting.66 Women's gentility and fragility led to such
Supreme Court decisions as Bradwell v. Illinois,67 in which the Court affirmed
a decision of the Illinois Supreme Court denying a law license to Mrs. Myra
Bradwell. It concluded that "the civil law, as well as nature herself, has
always recognized a wide difference in the respective spheres and destinies of
man and women. Man is, or should be, women's protector and defender. The
natural and proper timidity and delicacy which belongs to the female sex
evidently unfits it for many of the occupations of civil life. The constitution
of the family organization, which is founded in divine ordinance, as well as
in the nature of things, indicates the domestic sphere as that which properly
belongs to the domain and functions of womanhood., 6' These notions of
womanhood, as quaint as they sound, have apparently not been forgotten. A
recent report from the Pew Center for Research found that most women still
believe that dually employed parents do not offer the ideal situation for raising
children. 69 The same prognostications that were made about children born
after World War HI are seducing today's parents into more anxiety.
Some early working family issues were resolved during the Supreme
Court's so-called substantive due process period. In Muller v. Oregon,70 the
Court was asked to determine the constitutionality of an Oregon statute
prohibiting the employment of women in any mechanical establishment or
factory or laundry for more than ten hours a day. Three years earlier the Court
had decided in Lochner v. New York7' that the implicitly constitutional liberty
of contract afforded to each worker in America the right to make a choice to

65. CESARE LOMBROSO & WILLIAM FERRERO, THE FEMALE OFFENDER (1900).
66. Mary Joe Frg,A Post Modem FeministLegal Manifesto (An UnfinishedDraft),
105 HARv. L. REv. 1045 (1992). Early cases in England demonstrate that women were more
severely punished for the deaths of their children then men were. See e.g., Regina v. Conde,
10 Cox Crim. Cas. 547 (1867) (convicting a mother of manslaughter when she negligently
withheld food, causing her child's death by starvation, but acquitting the father in the same
case). See generally,Lorraine Schmall, ForgivingGuin Garcia:Women, the Death Penalty and
Commutation, 11 Wis. WOMEN'S L. J. 283 (1996).
67. 83 U.S. (16 Wall.) 130 (1872).
68. Id. at 141.
69. Sue Doerfler, Nostalgia is Right at Home at Brookside, Ariz. Republic, Jun. 7,
1997, at AH2 ("Many women wistfully are looking back to the traditional family structure of
the 1950s.").
70. 208 U.S. 412 (1908).
71. 198 U.S. 45 (1905).
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work as hard as he wanted to. Consequently, in Lochner, the Court thwarted
the efforts of the State of New York to set the maximum hours of work for all
bakery employees at ten per day and sixty per week. Although the state had
advanced arguments about the already widely held knowledge that bakers, all
men, suffered serious lung diseases, and that more rather than less exposure
to flour and dust would exacerbate the condition, the Court rejected the law.
The Court upheld the limits in Muller, however, noting that:
[W]oman's physical structure and the performance of
maternal functions place her at a disadvantage in the struggle for subsistence is obvious. This is especially true when
the burdens of motherhood are upon her. Even when they
are not, by abundant testimony of the medical fraternity
continuance for a long time on her feet at work, repeating
this from day to day, tends to injurious effects upon the
body, and as healthy mothers are essential to vigorous offspring, the physical well-being of woman becomes an object
of public interest and care in order to preserve the strength
and vigor of the race."'
Forty years later, the Supreme Court decided Goesaertv. Cleary." The Court
upheld a Michigan law which allowed women to serve as waitresses in
taverns, but barred them from the more lucrative positions as bartenders,
except for the wives and daughters of male tavern owners. Although the
Court was concerned that perhaps "an unchivalrous desire of male bartenders
to try to monopolize the calling," led to the creation of the statute, it found that
the state was not acting unconstitutionally because "bartending by women
may, in the allowable legislative judgment, give rise to moral and social problems against which it may devise preventive measures .... , Some feminists
have argued that women are only "protected" from working at high-paying
jobs that men want for themselves, not protected from quantifiable and
inherent dangers in low-paid women's work.75

72.

208 U.S. at 421. Of course, the Civil Rights Act of 1964 had to be specifically

amended to protect pregnant women from job discrimination, since the U.S. Supreme Court did
not think that treating pregnant women worse than every other worker was prohibited by the law
against sex discrimination. See General Electric Co. v. Gilbert, 429 U.S. 125 (1976); 42
U.S.C.A § 2000e(k) (West 1994) (Pregnancy Discrimination Act (PDA) of 1978).
73. 335 U.S. 464 (1948).
74. Id. at 466-67.
75. See, e.g., Mary E. Becker, PrinceCharming:AbstractEquality, 1987 Sup. Cr. REV.
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Of course, this protectionism toward women did not extend to excessively poor women and especially not to African-American women. "Poor
women always worked, and the recently freed slaves were the poorest. Given
their arduous lives, it was bitterly ludicrous to attempt to justify precluding
women from certain occupations as too frail. 'Look at me!' admonished the
freed slave Sojourner Truth in an 1851 Ohio Women's Rights Convention,
addressing a man who said women were too weak for responsibility. 'Look
at my arm. I have ploughed and planted and gathered into barns ....And
ain't I a woman?"' 76 Poor women have problems that far surpass sexism. If
they are part of the working poor, their jobs are often hard, demeaning, and
short on both spiritual or economic benefits that accompany other forays into
the marketplace. Day care consumes most of what they earn; the opportunity
for continued education and advancement is nearly nonexistent. If they are
unemployed and on welfare, new "pro-family" laws require their prompt
participation in the work force either by working for no pay in something
called, disingenuously, "workfare,"" or they will be required to accept less
than satisfactory employment in order to not disqualify their dependents from
receiving any public assistance whatsoever. 8
Stereotypes about workers of color continue to pervade American workplaces. Not only do nonwhite workers earn less money and fewer benefits, but
they are denied access to jobs that could improve their work-family lives. In
Professor Stephen Carter's foreword to Lani Guinier's book, The Tyranny of
the Majority: FundamentalFairnessin RepresentativeDemocracy,79 he refers
to a 1996 survey from the University of Chicago's National Opinion Research
Center showing that, among white Americans, some 78% believe that Black
Americans prefer being on welfare, and tend to be less intelligent than
whites.8" Professor Dorothy Roberts notes: "When Americans discuss
76. Paulette Thomas, America Has Long Shown ProfoundAmbivalence About Women
and Work, WALL ST. J, Jan. 11, 1999, at R30, availablein 1999 WL-WSJ 5436129.
. 77. Erin Elizabeth Raccah, Note, Thrown into the Gap: Employment Discrimination
in Workfare 18 WOMEN'S RIGHTS L. REP. 67 (1996).
78. See H. R. 3734, 104th Cong. (1996) (enacted), a new statute that adopts the
predominant majoritarian view that "welfare recipients should be required to work for their
benefits." See Cynthia A Bailey, Workfare and Involuntary Servitude-What You Wanted to
Know but Were Afraid to Ask, 15 B. C. THIRD WORLD L.J. 285 (1995).
79. LANI GUINIER, THE TYRANNY OF THE MAjORITY: FUNDAMENTAL FAmNESS IN
REPRESENTATIVE DEMOCRACY,

xviii (1994).

80. This study is cited in Ronald Turner, Thirty Years of Title Vil's Regulatory Regime:
Rights, Theories, and Realities, 46 ALA. L. REv. 375 (1995); see also PATRICIA J. WHiIAMS,
THE ALCHEMY OF RACE AND RIGHTS (1991); MATT S. MEIER & FEUCIANO RIBERA, MEXICAN

(1993). Women
nominated for cabinet positions during President Bill Clinton's first term were not approved for
AMERICAN/AMERICAN MEXICANs: FROM CONQUISTADORS TO CHICANOS
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welfare, many have in mind the mythical Black 'welfare queen' or profligate
teenager who becomes pregnant at taxpayers' expense to fatten her welfare
check."'" Civil rights laws make it illegal to act upon our stereotypes, but
proving a case of discrimination is a long way from feeling the sting of that
discrimination. Sociologists, and case law, remind us that we all too often
accept stereotypes even if they include us.
Gendered notions and fear by workers of both sexes of doing what they
should not be doing is discussed at length in Joan Williams' article, Is
Domesticity Dead? She examines choice and its reference to discrimination
against women (or, I may argue in the context of work and family, against men
as well). She also brings to the reader a wealth of other resources from which
she or he can determine whether this schizophrenia that exists among workers
and those who manage the American workplaces accounts for some of the
problems. She refers to Roberta Segal's 1996 study of gender in New Jersey,
which found that among the blue collar men that she studied, there was a
significant amount of anxiety over their work roles, concern that women were
taking their jobs, and fear that women were inherently ill-suited for blue collar
work, which these men described as too heavy and too exhausting for most
women to do. 2 Although men have much to lose from the wage gap, perhaps
they feel more secure earning more than their wives.
Women's own views of themselves are rarely as breadwinners, even if
they are working full-time. Sociologist Jean L. Potuchek reports that in a
recent study only 15% of the wives in her sample considered themselves to be
"co-breadwinners" with their husbands; only 26% of their husbands
considered their wives to be equal providers.8 3 Work and family disputes are
not simply between bosses and workers; they exist among members of
families who work. According to one author, "there is ongoing contention and
cooperation ... among husbands and wives about these issues ....
,,s1Wall
Street Journal reporter Sue Shellenbarger, who has written extensively on
work and family, reports receiving an e-mail from a "post-boomer" man, the
son of a "liberated mother" who wrote: "the tide is turning as the children of
reasons that heavily impact upon work and family, e.g., Professor Guinier was too radically proBlack and pro-female. Kimba Wood did not pay social security taxes for her babysitter.
81. DorothyE. Roberts, Welfare and the Problem of Black Citizenship, 105 YALE L.J.
1563 (1996) (reviewing LINDA GORDON, PrrIED BUT NOT ENTrrLE: SINGLE MOTHERS AND THE
HIsTORY OF WELFARE (1994) and JIL QUADAGNO, THE COLOR OF WELFARE: How RACISM
UNDERMINED THE WAR ON POVERTY (1994)).
82. ROBERTA SEGAL, AMBITION AND ACCOMMODATION (1996).
83. See Ellen Rosen, Book Review, 560 ANNALS AM. AcAD. POL & Soc. SCi. 221
(1998) (reviewing JEAN L. POTUCHEK, WHO SUPPORTS THE FAMILY: GENDER AND
BREADWINNING INDUAL EARNER MARRIAGES (1997)).
84. Id.
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divorce and neglect recommit themselves to family." 5 Perhaps the male
worker is more bothered by the absence of traditional family arrangements
than his female counterpart. I would assume that is the case because the
daughters of these working women, though perhaps equally longing for the
missed chocolate chip cookies, also hope someday to be able to satisfy their
own goals and aspirations. Resentment against women, or against parents in
general, for demanding accommodation of their obligations to both raise and
care for a family and be employed full-time could be one of the many
backlashes of work and family changes. For example, one writer notes:
"Criticizing family friendliness is like going after Mom and apple pie, so
measuring just how angry childless workers are is difficult.'"86 Perhaps the
work and family conundra defy resolution, especially if it requires changing
the opinions of everybody. I found it amusing and somewhat frightening that
an article on the Equal Employment Opportunity Commission's Best Practices
Task Force report made this suggestion in discussing workplace changes that
do not conflict with civil rights and family medical leave laws: "Bring
everyone into this process, including white males. Help them understand that
EEO initiatives are good for the company and, thus, good for everyone in the
company.""7
There is a whole body of scholarship and a plethora of advocates who
claim that the work and family problem can be resolved in part by beginning
to value the home work. Certainly Professor Williams considers and makes
that argument. Accepting as a fact-that may not change for a long time or
ever-that most women take care of children, home and hearth might require
that we consider what to do about and how to value the work of care providers
who are not in the outside marketplace. We have, as Professor Williams says,
"a gender system we simultaneously live and deny." 8 Many women do not
make the choice to stay at home but stay at home because they have too many
children, aged family members to care for, an economic disincentive to go to
85. Shellenbarger, supra note 56, at B1.
86. Mary Francis, Pitfalls of Perks: Workers Without Children May Resent Policies
Favoring Parents, INDIANAPOUS STAR, Feb. 1, 1999, at DI, available in 1999 WL 3827728.
87. Vercruysse, Metz, & Murray, EEOC 'Best Practices' Task Force Report, 8 No. 12

MICH.EMPLOYMENT L. LETrER 3 (Feb. 1998) (emphasis added).
88. Although I won't divulge the people involved, I am reminded that several years ago
I was asked to review the scholarship of a young woman who was seeking tenure as a law
professor. Her published works were excellent, and she had, as well, an excellent reputation for
the law she practiced before she entered academia. She confided to me that she was concerned
about her tenure. Her husband, she explained, was "a stay-at-home dad" and the community
in which she lived, as well as her academic fellows, were uncomfortable about his status.
Somehow, she worried, what he did or did not do would adversely affect her chances for success
in her chosen profession.
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work because of the cost of "surrogate parents" for their children, a lack of
interest in or qualification for outside employment, or maybe even cultural
demands.8 9 Many women who do not work are poor. Poverty is stigmatizing.
According to Professor Berta Hemandez-Truyol, "One could go far in
eradicating the stigmatization of poor women if the prevalent definition of
work as outside the home and for pay were to change . . . [I]f society
synchronized its economic theory with its so-called family values and
compensated women's work in the home raising children, caring for elderly
parents, and taking care of their spouses-all work with clear economic
worth-women would rise from the underclass and would be viewed as
productive members of society."'
Obviously homemaking has an economic value to the family. As one
scholar writes: a family is "supported by both money and a constant flow of
unpaid labor in the form of housekeeping, child, elder and other dependent
care, household management, counseling and other emotional support, and
entertainment." 9' Some of this has been recognized by "reform" in divorce
laws, which allow for equitable distribution of assets upon the end of a
marriage, recognizing that the homemaker has contributed something to the
family before divorce.' A study by the United Nations concluded that
women's unpaid work worldwide produces the equivalent of $11 trillion.93
Obviously, the work of the at-home parent makes it possible for the other
partner to be Professor Williams' perfect employee.
There are some scholars who argue that the best way to resolve this
problem is to better divide home and family responsibilities between the two
partners.94 Professor Williams says in her paper that she does not see this
division of labor being any more equitable at any time in the near future.
Moreover, it might not even make economic sense for two people, rather than

89. See, e.g., Berta Esperanza Hemandez-Truyol, Las Olvidadas-Gendered In
Justice/GenderedInjustice: Latinas, Fronterasand the Law, I J. GENDER, RACE & JuST. 353
(1998).

90.

Id. at 400.

91. Silbaugh, supra note 63, at 92-93.
92. See, e.g., Suzanne Reynolds, Increases in Separate Property and the Eolving
MaritalPartnership,24 WAKE FOREST L. REV. 239 (1989); Marsha Garrison, Autonomy or
Community? An Evaluation of Two Models of ParentalObligation,86 CAL L. REV. 41 (1998).
93. UNITED NATIONS DEVELOPMENT PROGRAM, HUMAN DEVELOPMENT REPORT 97
(1995) cited in Silbaugh, supra note 63, at 99.
94. See, e.g., Kathryn Abrams, Gender Discrimination and the Transformation of
Workplace Norms, 42 VAND. L. REV. 1183, 1225 (1989) ("until men begin to share equally in
child care responsibilities, moving this [natural preordained line dividing work and family] will
require employers to accept certain differences that may emerge in men's and women's work
patterns").
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one, to be burdened with the joys of childraising. As Professor Patricia Smith
argues: "Sharing the burdens would certainly be a step toward a more fair
society, but current economic presumptions requiring total dedication to work
and profession make such steps both unlikely and detrimental to anyone who
takes them. It does not help women to have men also be sucked into this
She argues that family
downward spiral of divided responsibilities."
responsibilities are generally most practically assumed by whomever makes
the least money. Of course, that is a circular argument, since whomever
performs the childcare may, perforce, earn the least. For single parents, or for
those whose economic sustenance mandates work both in and outside the
home, there is no possibility of division.
Our nation's commitment to accommodating work and family has, of
course, been the Family Medical Leave Act (FMLA), 96 which allows for up
to twelve weeks of unpaid leave whenever an employee has the responsibility
for caring for a dependent, a child, a parent, or is too ill to work herself. Much
has been written about the Family Medical Leave Act, especially about its
shortcomings.' The FMLA states among its findings that "it is important for
the development of children and the family unit that fathers and mothers be
able to participate in early childrearing and the care of family members who
have serious health conditions ..... while noting that "due to the nature of the
roles of men and women in our society, the primary responsibility for family
caretaking often falls on women, and such responsibility affects the working
lives of women more than it affects the working lives of men....,,gs
Professor Martin Malin is one of the premier voices for fathers in this
country, and much of his recent scholarship has focused upon the failure of
law to accommodate paternal involvement with their children. As he says,
"Common sense suggests that the involvement of a caring, nurturing father is

95. Patricia Smith, Autonomy, Aspiration, and Accomplishment: Some Steps and
Barriers to Equality for Women, 9 J. CoNTEmP. LEGAL IssuEs 257, 277 (1998). I remember

being interviewed by a dean from my first teaching position who assured me of his feminist

stance, and asked me what he could do to make my life easier. At the time, I had a gravely ill
husband and two children under the age of four. He thought I was joking when I said, "Pay me
full-time for working part-time," but that is exactly the accommodation I needed. It was,
unfortunately, not forthcoming.
96. 29 U.S.C.A. § 2601 (West 1999).
97. See, e.g., Young, supra note 15; Ruth Colker, Hypercapitalism: Affirmative
Protections for People with Disabilities, Illness, and Parenting Responsibilities Under United
States Law, 9 Yale J.L. & FEMINISM 213 (1997); Cristina Duarte, The Family and Medical
Leave Act of 1993: Paying the Price for an Imperfect Solution, 32 U. Louxsvr.E J. FAm.L 833
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59 OHio STATE L. J. 133 (1998).
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good for a child." I doubt any mother would object to the assumption of
parenting chores by their children's fathers. As Professor Malin points out in
his paper, some scholars believe that "one reason women have experienced
higher psychological symptoms than men in the recent past may be because
almost all the burden of child care fell on them." 99 Professor Malin also
makes the argument that there are financial barriers to male parental
involvement with their children, again because women earn less and therefore
can afford to take unpaid leave. Is the solution then to pay women more than
men so that men will become the "natural" child care providers, or is it better
to have women and men earn the same salaries and allow it to become a
matter of family decision- making? One might wonder whether any of this is
the province of law in the first place. Some have argued that lawyers and
employers should stay out of private family decision making. However, as an
editorial0 in Business Week lamented: "Like it or not, work is a family
affair."'
Family medical leave at least allows families who can afford it, and
those who are undeterred by whether his or her career will be damaged, to take
time off without losing a job. It at least satisfies one concern: who will care
for our youngest, or sick, children? As Deborah Philips, the head of the
National Research Council Board on Children, Youth, and Families, said
recently: "All parents want their child cared for by someone who is adoring,
careful, attentive and, of course, convenient, affordable, and working your
shift."'' Day care is a terrible problem for many people who have small
children. For example, in 1986, 54 percent of women with children under the
age of 6 were in the work force. Today, that figure is 62.3%. Approximately
9.9 million children under five need child care." Many working parents
name it as their top priority, that is, of course, until their children get older and
more autonomous, and then their priorities change. 11 3 Although the need for
day care may be postponed for those people who are eligible for family

99.

He is quoting ROSALIND C. BAtNETr & CARYL RIvERs, SHE WORKS, HE WORKS:

How Two INCOME FAMILIES ARE HAPPIER, HEALTHIER, AND BETrER OFF (1996).
100. Like It or Not, Work is a Family Affair, Editorial, Bus. WK., Sept. 16, 1996, at 122
("[c]orporations... should be wary about delving too deeply in family life").

101. Mary Leonard, '90s Mothers' Insecure in their Role: Work Raises Unforseen
Conflicts, NEW ORLEANS TIMES-PICAYUNE, May 11, 1997, at A27, available in 1997 WL

4220555.
102.

Carol Kleiman, Need for Quality Child Care Still a Major Concern, TULSA TRIB.
& TULSA WoRLD, Aug. 31, 1997, at E8, availablein 1997 WL 3648561.

103. My students tease me that when I was young, my scholarly interests centered on
abortion and privacy rights, then day care, then sex discrimination, now protection of pensions
and employee benefits, and, they assure me, will eventually focus on the right to die. Context
is everything.
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medical leave, Professor Malin argues that most people cannot avail
themselves of the opportunities under the Act. Managers do not like it.
Working Mother magazine publishes an annual "best companies for working
mothers" list, which features those employers who accommodate work and
family issues the best. However, even on that list, the praise may be
undeserved. A former employee of Xerox (a company always on the list)
commented: "I do think Xerox has good intentions, but when they say they are
a company that is good for women because they have flextime, and every
person I knew at Xerox who wanted flextime or job sharing could never get
approval to do it, I have to be suspicious of these lists.""
Men are having a hard time taking parental leave. Perhaps that is due to
their own prejudices, or their self-stereotyping-but perhaps not. According
to one article, 63% of business leaders at large companies, when asked fifteen
years ago how much unpaid parental leave it was reasonable for men to take,
answered: "None."1 °5 Professor Malin notes that in Sweden, men suffer
adverse employment consequences for taking leave (and, as earlier noted,
women suffer for not taking family leave!). His scholarship may provide
empirical support for the widely-held intuitive belief that the promises of the
FMLA are illusory. One writer asks: "For instance, what good are familyfriendly benefits if employees fear their career will be jeopardized by using
them? Are new fathers taking advantage of their company's paternity leave?
Are employees taken less seriously if they work a part time or a more flexible
schedule?"" The answer is not clear.
Work and family problems seem as numerous, and as difficult to deal
with as our children. Invidious discrimination, inadequate laws, intra-family
dissension all contribute to our woes. But the dialogue has begun, and
problem-solving cannot be too far behind.
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